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employers and their counsel 
face the spectre of Family and 
Medical leave act (FMla) re-

taliation on a seemingly daily basis. 
Managers are often frustrated by an 
employee’s absence and may find that 
the department continues to function 
successfully during the employee’s 
absence. The employee’s return (or 
continuation of the leave if intermit-
tent) may not go smoothly and whether 
his employment continues, an FMla 
retaliation claim may ensue. in Egan 
v. Delaware River Port Authority, no. 
16-1471, 2017 u.s. app. leXis 4993 
(3rd Cir. March 21), the u.s. Court of 
appeals for the Third Circuit  affirmed 
the existence of a cause of action for 
FMla retaliation and eased the burden 
on employees by allowing claims to 
proceed on a “mixed-motive” theory 
without “direct evidence” of discrimi-
nation for employees to prevail in sub-
sequent litigation. 

HeadacHes Increased 
and assIgnment ends

Joseph egan worked for the Port 
authority as a projects manager for 
special projects from July 2008 to 
February 2012. at that time, he was 
transferred to a “special assignment” 
in the engineering department. he 

suffered from migraine headaches, the 
frequency of which increased “almost 
 instantaneously” with his transfer to 
the engineering department. egan 
began an intermittent FMla leave in 
april 2012. 

in July 2012, it was discovered that 
egan had been reporting only the “ap-
proximate” number of hours that he 
was working, rather than the “actual” 
number of hours. The Port authority 
presented evidence that this  created 
a “hardship” in the workplace. There 
was testimony at trial that egan’s su-
pervisor appeared to be angry at not 
being notified when egan was leav-
ing the workplace. On the other hand, 
egan testified directly that his super-
visor never said anything to him that 

indicated specifically that he was not 
happy about his usage of FMla leave. 
in October 2012, egan was terminated, 
as his “temporary  reassignment” to 
the engineering department had been 
“deemed completed.” 

VerdIct for Port autHorIty

egan brought suit claiming viola-
tions of the age discrimination in 
employment act (adea), americans 
with disabilities act (ada) and the 
FMla. specifically, egan claimed 

that he was retaliated against for hav-
ing taken FMla leave from april to 
October. The jury returned a verdict for 
the Port authority and egan appealed, 
 claiming that the court had committed 
reversible error by refusing to give 
a “mixed-motive” jury instruction in 
connection with his FMla retaliation  
claim. 

court eases Burden on employees in fmLa 
retaliation claims

E m p l o y m E n t  l a w

sId steInBerg is a 
principal and chair of 
Post & Schell’s employment 
and employee relations 
and labor practice groups. 
Steinberg’s practice involves 
virtually all aspects 
of employee  relations, 
 including  litigation 

experience defending employers against employ-
ment discrimination in federal and state courts. 
He also represents  employers before federal, state 
and local  administrative agencies, and regularly 
advises employers in matters including employee 
discipline, labor relations, and the creation or 
 revision of  employee handbooks. He can be reached 
at  ssteinberg@postschell.com.

VOL 255 • NO. 70

The employee’s return (or 
continuation of the leave 

if intermittent) may not go 
smoothly and whether his 
employment continues, an 
FMLA retaliation claim 

may ensue.



fmLa retaLIatIon cLaIm VIaBLe

The court initially noted that an 
FMla-retaliation claim is explicitly set 
forth in a department of labor (dOl) 
regulation. as such, the court addressed 
whether the regulation in  question is 
entitled to so-called Chevron deference 
under Chevron v. National Resources 
Defense Council, 467 u.s. 837 (1984). 

The court first considered that al-
though the FMla could be interpreted 
to  prohibit retaliation, it does not ex-
plicitly do so. although the statute 
does not specifically provide for a 
 retaliation claim, the act does make it 
“unlawful for any employer to inter-
fere with ... the exercise of ... any right 
provided.” The court noted that “inter-
ference could ... occur if an employee 
fears that he or she will be retaliated 
against for taking FMla leave.” 

The second step in the Chevron defer-
ence analysis is whether the regulatory 
pronouncement “is based on a permissible 
construction of the statute.” The court 
found that the dOl’s interpretation is con-
sistent with the purposes of the FMla. as 
the ninth Circuit observed in an earlier 
 decision “the established understanding 
at the time the FMla was enacted was 
that employer actions that deter employ-
ees’ participation in protected activities 
constitute  interference or restraint with 
the employees’ exercise of their rights ... 
and attaching negative consequences to 
the exercise and protected rights surely 
‘tends to chill’ an employee’s willingness 
to exercise those rights.” 

having found that the FMla does, 
in fact, prohibit retaliation, the court 
moved to the question of whether such 
claims could be analyzed under a mixed-
motive theory. under the “mixed-mo-
tive” analysis, if an employee can show 
that the FMla was “a negative factor” 
in the ultimate retaliatory conduct, the 
burden shifts to the employer to prove 
that the decision or action would have 
been the same absent consideration of 
the FMla. 

‘negatIVe factor’ trIggers 
mIxed-motIVe cLaIm

The court observed that “a plaintiff 
pursuing a mixed-motive theory must 
show that exercise of FMla rights was 
‘a negative factor in the employer’s 
 employment  decision.’ in contrast, a 
plaintiff who proceeds to trial ‘under a 
pretext theory’ must prove that a pro-
tected characteristic or the exercise of 
a protected right was ‘a determinative 
factor’ and therefore had a determina-
tive effect on the decision.” a “determi-
native factor” is one that, in its absence, 
“the adverse action would not have 
occurred.”

The court found that while under the 
adea and Title Vii, Congress had 
 specifically provided that “a plaintiff 
must prove ‘but for’ causation be-
tween the  adverse employment action 
and the protected characteristic,” the 
FMla does not provide a causation 
standard for retaliation claims. again, 
the department of labor’s regulation 
prohibits an employer from using “the 
taking of FMla leave as a nega-
tive factor in employment actions.” 
The court concluded that “the dOl’s 
use of a mixed-motive framework is 
not  inconsistent with supreme Court 
precedent and the regulation’s mixed 
motive approach is a permissible con-
struction of the statute.” as such, it was 
entitled to Chevron deference.

The court then considered the type 
of evidence was necessary in order to 
warrant a mixed-motive instruction in 
an FMla retaliation claim.

The district court had denied egan’s 
request for a mixed-motive instruction 
on the grounds that there was no “di-
rect evidence” of discrimination (such 
as a direct statement linking the termi-
nation to egan’s use of FMla). The 
court found this to be reversible error 
based upon the supreme Court’s deci-
sion in Desert Palace v. Costa, 539 
u.s. 90 (2003), which held that “direct 
evidence is not required for a court to 

deliver a mixed-motive jury instruction 
for Title Vii claims.” To the contrary, 
Title Vii requires only that a plaintiff 
“demonstrate that an employer used a 
forbidden consideration with respect 
to ‘any employment practice.’” The 
Third Circuit found that in consid-
ering egan’s request for a mixed-
motive instruction, the court “should 
have determined whether there was 
evidence from which a reasonable jury 
could conclude that the Port authority 
had legitimate and illegitimate rea-
sons for its employment decision and 
that egan’s use of FMla leave was a 
negative factor in the employment de-
cision.” The court noted that the error 
was not harmless because “the differ-
ence between ‘but-for’ and ‘mixed-
motive’ instruction goes to the central 
issue before the jury: why was egan 
fired?”

PractIcaL effect

The impact of allowing for the possi-
bility of mixed-motive cases in FMla 
retaliation claims could be consider-
able. The difficulty for employers, 
as noted, is that managers will often 
express frustration at an employee’s 
absence from the workplace, whether 
it is permitted under the FMla or not. 
it is now possible under Egan that such 
frustration could be evidence that the 
FMla was “a negative factor” in an 
ultimate employment decision, which 
could, in turn, require the employer 
to carry the burden of proving that it 
would have come to the same decision, 
 regardless of its consideration of his 
FMla leave.      •
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