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how “severe” an offensive 
workplace must be to rise 
to the level of actionable 

harassment is an ongoing balanc-
ing act by courts in the Third 
Circuit. while the language courts 
use is well-known, and comes from 
u.s. supreme Court cases, the ap-
plication of that language is often 
the subject of nuanced interpreta-
tion. The u.s. Court of appeals for 
the Third Circuit’s recent decision 
in Greer v. Mondelez Global, no. 
12-3820, 2014 u.s. app. leXis 
20529 (3d Cir. Oct. 22, 2014), is 
the latest case to keep the “sever-
ity” bar at a high level for individu-
als claiming that they have been 
harassed in the workplace.

Co-Worker Harassment
Marilyn lennox was a super-

visor working for Kraft Foods’ 
Philadelphia bakery from 
september 2008 until november 
2009. lennox, who is african-
american, claimed that dur-
ing her employment, she was 

subjected to a series of racially 
and sexually discriminatory com-
ments and actions from her co-
workers, which ultimately forced 
her to resign her position, accord-
ing to the opinion. specifically, 
two co-workers were alleged to 
have made various racial com-
ments to lennox about, for ex-
ample, the fact that she probably 
voted for President Obama, lis-
tened to rap music, and lived in 
a “rough area.” lennox was also 
present when a colleague made a 
racially offensive joke—although 
it was not directed at her, the 
opinion said.

These two co-workers also made 
(arguably) sexist comments, in-
cluding referring to lennox as 

being “prissy” and a “princess,” 
as well as telling her the rea-
son she did not have a boyfriend 
was because she was hard-headed. 
lennox also observed a porno-
graphic magazine in the workplace 
and a “sexually suggestive image” 
that was posted in the break room, 
the opinion said.

additionally, lennox referenced 
a number of workplace incidents 
that had no specific correlation 
to either her race or gender, such 
as a colleague telling her that a 
co-worker “did not like her,” the 
opinion said.

BeHavior stops after 
Complaints

lennox asserted that the racial in-
cidents occurred between november 
2008 and January 2009 and that she 
complained about them in February 
and March of that year. There was 
no dispute that in response to her 
complaints, management met with 
the offending employees and di-
rected them to stop their behavior. 
lennox reported no offensive be-
havior after March 2009.  

VOL 250 • NO. 95

third Circuit addresses ‘severe and 
pervasive’ Workplace Behavior

e m p l o y m e n t  l a w

sid steinBerg is a 
partner in Post & Schell’s 
business law and litigation 
department. He concentrates 
his national litigation and 
consulting practice in the 
field of employment and 
employee relations law. 
Steinberg has lectured ex-

tensively on all aspects of employment law, includ-
ing Title VII, the FMLA and the ADA. 



lennox worked until October 
2009, when she was approached 
about training for a promotion. 
not only did lennox not ac-
cept this opportunity, but she re-
signed shortly thereafter. lennox 
brought suit claiming that she 
had been harassed on the basis 
of her race and gender and had 
been retaliated against in viola-
tion of Title Vii. The district 
court granted summary judgment 
to Kraft and lennox appealed.

Harassment defined
The Third Circuit began its dis-

cussion of lennox’s harassment 
claim by noting that “a hostile 
work environment is actionable 
under Title Vii only if it is so se-
vere and pervasive that it alters the 
conditions of the victim’s environ-
ment and creates an abusive work-
ing environment.” The court noted 
that “the threshold for pervasive-
ness and regularity of discrimina-
tory conduct is high.” The environ-
ment must be more than “hostile 
in the plaintiff’s view,” but must 
be “objectively hostile.” Moreover, 
“offensive comments, jokes and 
jibes” are insufficient to state a 
Title Vii claim “absent a change 
in a term, condition or privilege in 
[the victim’s] employment.”

no CHange in Working 
environment

in light of this rather demand-
ing standard, the court found that 
lennox failed to show how the 
racial comments were “objectively 
hostile acts that altered the terms 
or conditions of her employment.” 

nor was lennox able to demon-
strate that her work environment 
was “permeated with discrimina-
tory intimidation, ridicule and in-
sult.” as such, the comments were 
“unprofessional” but did not “con-
stitute an objective change in the 
conditions of her employment.”

although the court found that the 
environment was not harassing as 
a matter of law, it also found that 
lennox could not establish respon-
deat superior liability, inasmuch 
as “Kraft’s response addressed 
lennox’s concern and was reason-
ably calculated to prevent further 
harassment.” while Kraft may not 
have taken more severe action to-
ward the offending employees, the 
company’s obligation was to make 
the harassment stop and its response 
accomplished that goal.

retaliation fails
The court also affirmed the 

dismissal of lennox’s retali-
ation claim. under the familiar 
Burlington Northern standard 
(from Burlington Northern & Santa 
Fe Railway v. White, 548 u.s. 
53, 68 (2006)), the anti-retaliation 

provision of Title Vii covers only 
actions “that are materially adverse 
to a reasonable employee or job 
applicant” and “would dissuade 
a reasonable worker from mak-
ing or supporting a charge of dis-
crimination.” in this case, lennox 
asserted only that her supervisors 
did not respond to her complaints 
and that her colleagues’ behavior 
did not improve. This was insuf-
ficient to constitute a “materially 
adverse” change in lennox’s work 
environment. Further, as noted, the 
harassing behavior stopped after 
lennox brought it to the attention 
of management.

The case illustrates, in essence, 
the way the anti-harassment provi-
sions of Title Vii are supposed to 
work. lennox’s colleagues treated 
her badly (or, as the court called it, 
“unprofessionally”) but the racial 
and sexual component of the behav-
ior was attenuated. when lennox 
complained, Kraft made the behav-
ior stop even though the harassment, 
at that point, was not actionable. 
although lennox may have wanted 
more severe action taken against 
her harassers, the company fulfilled 
its legal obligation. lennox’s res-
ignation, many months after the 
company acted to end the offend-
ing behavior, appeared unrelated to 
Lennox’s complaints.     •
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Although Lennox may 
have wanted more se-

vere action taken against 
her harassers, the com-
pany fulfilled its legal 

obligation.


