OLDEST L AW

J OURNAL T H E

@lye Legaal Intelligencer

UNITED

STATES 1 843-20128

PHILADELPHIA, WEDNESDAY, DECEMBER 12, 2018

VOL 258 ¢ NO. 114

An ALM Publication

E M

PLOYMENT

L

AW

Hospital Successfully Defends Termination After
Nurse Returns From Opioid Abuse Treatment

BY SID STEINBERG
Special to the Legal

hile current drug use is
not protected under the
Americans with Disabilities

Act, drug addiction is. Employers often
struggle with the legal obligations asso-
ciated with drug use and distinguishing
between current use and past addic-
tion. The recent decision in Suarez v.
Pennsylvania Hospital of the University
of Pennsylvania Health System, No. 18-
1596, 2018 U.S. Dist. LEXIS 202098
(E.D. Pa. Nov. 29, 2018), addresses
many of these issues in a particularly
timely way, as the employee struggled
with opioid addiction—which of course
is much in the news.

NURSING LICENSE LIMITATIONS

Melissa Suarez hired by
Pennsylvania Hospital to work as a
nurse in the emergency department in
2013. Suarez had a history of opioid
addiction, and at the time she was hired,
her license to practice was subject to
monitoring by the Pennsylvania Board
of Nursing. The hospital was aware
of Suarez’s probationary status and
understood that the board’s monitoring
did not prevent her from performing
the responsibilities of a clinical nurse
II in the emergency department. Suarez
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performed well and was even promoted
to the position of clinical nurse III in
2015.

In July 2016, Suarez took 12 weeks
of FMLA leave for the birth of her
son. In October, Suarez was prescribed
Oxycodone for back pain. A few
weeks later, she reported for work and
was observed to be lethargic and “not
acting appropriately” by her peers.
Although her drug test tested positive
for opioids, Suarez was nevertheless
permitted to return to work when she
provided prescriptions for the drugs.

DEPRESSION DIAGNOSIS

Shortly after the drug test, Suarez
spoke to a manager and the human

resources manager, Len Umile, dur-
ing which she said that she had been
taking antidepressants. The hospital
asked “what they could do to help her,”
to which Suarez responded that she
needed time off and “a lot of help.” In
response, the hospital advised that she
could work part-time or per diem but
that she could not take time off “be-
cause she had exhausted all of her time.”
Suarez responded that she could not af-
ford to work part-time or per diem.

In December 2016, Suarez requested
intermittent FMLA to care for her son,
who had been recently diagnosed with
asthma. This request was denied be-
cause, again, she had exhausted her
FMLA leave after giving birth. Suarez
again sought FMLA leave in February
when she checked into a drug rehabili-
tation facility but, again, such leave
was denied as having been exhausted.
However, Suarez successfully applied
for leave as accommodation under the
Americans with Disabilities Act cit-
ing her addiction as a disability—as
she was checking in to a drug reha-
bilitation facility. This request was
approved.

ADDITIONAL LICENSE

LIMITATIONS

When the hospital was advised that
Suarez was ready to return, it advised
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her that she should report her drug
usage to the Board of Nursing and
that she should disclose it on her nurs-
ing license renewal form. In doing so,
Suarez “entered into a contract with the
board which restricted her from prac-
ticing nursing ‘in any capacity that in-
volves the administration of controlled
substances for a period of at least six
months following her return to work
as a nurse.”” This restriction prohibited
Suarez from working as an emergency
department nurse.

Shortly thereafter, the hospital sent
Suarez notice that it was posting her
position “but would keep Suarez listed
as an active employee until she could
return” to her employment. Umile ad-
vised Suarez that she should review
open and available positions on the
hospital’s website to “see what looks
like what may be a good fit” and that
she should tell him when she applied
for positions within her limitations. It
was anticipated that Suarez could work
in “a nonbedside” nursing position.
Suarez interviewed for one case man-
agement position but was unable to
“commit” to the job because it would
have required her to work five days
per week, which presented difficulties
due to her child care schedule. On Oct.
1, 2017, after approximately 90 days
of her unsuccessful intra-hospital job
search, Suarez was terminated from
her employment. She subsequently
brought suit under the ADA claiming,
principally, that the hospital failed to
reinstate her to a nonbedside nursing
position and ultimately fired her be-
cause of her depression and her status
as a recovering drug addict.

DRUG ADDICTION IS A COVERED
DISABILITY

The court initially addressed the
distinction between ‘“current” drug
use, which is not protected under the

ADA, and being a recovering drug
addict, which is. The court noted
that the EEOC’s technical assistance
manual provides that “an employee’s
drug use is current if it occurred re-
cently enough to justify the employ-
er’s reasonable belief that the em-
ployee’s involvement with drugs is an
ongoing problem.” An employee is a
recovering addict if she is “addicted
to drugs but no longer ‘currently en-
gaging’ in illegal use.” Because this
is a case-by-case analysis, the court
found that Suarez had created a gen-
uine issue of fact on this particular
issue.

The lesson for employers is
the clear efforts of the hospi-
tal to work with Suarez to
preserve her employment in
the face of her limitations
and her various attempts to
remain employed,

Suarez was also able to establish
that she was “qualified” for nonbed-
side positions, but her prima facie
case failed, as there was no evidence
that either of her disabilities (drug
addiction and depression) were a
“determinative factor” in the hospi-
tal’s decision. Specifically, the hos-
pital learned that Suarez had been
diagnosed with depression during
the course of her treatment at the
rehabilitation facility, from which
she was released in March 2017. As
such, there was no temporal proxim-
ity with her termination Oct. 1. This
was particularly the case inasmuch
as “the hospital permitted her to
continue applying for new positions

for more than six months after her
diagnosis.”

The court found that even if Suarez
has successfully presented a prima
facie case (and she had not), there
was no evidence of pretext based
upon Suarez’s restrictions and the
hospital’s efforts to place her in a
nonbedside position. As such, sum-
mary judgment was granted to the
hospital.

OPTIMAL ADA COMPLIANCE

The lesson for employers is the
clear efforts of the hospital to work
with Suarez to preserve her employ-
ment in the face of her limitations
and her various attempts to remain
employed. This began with the hos-
pital’s conversation with Suarez in
November 2016 in which the HR
manager inquired as to “what they
could do to help her”” By opening
the door to any suggestion from
Suarez, the hospital demonstrated
that it valued her employment and
asked for a suggested accommoda-
tion rather than imposing one upon
her—or even worse, simply limiting
her employment at that point.

Further, it is evident that the hos-
pital sought to assist her nonbedside
job search and only took action when
such a search was unsuccessful. This
is the optimal way for the ADA to
work—attempting to preserve em-
ployment and, if that fails, putting
the employer in the strongest defense
position possible.
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