
T h e  O l d e s T  l a w  J O u r n a l  i n  T h e  u n i T e d  s T a T e s  1 8 4 3 - 2 0 2 0

philadelphia, March 30, 2020

By AndreA M. KirshenBAuM, JAMes 

r. MAlone Jr. And dAvid e. renner

Special to the Legal

On March 18, the u.s. sen-
ate approved, and the presi-
dent signed, the Families First 

Coronavirus response act (the act) 
that was enacted to assist american 
workers in response to the novel coro-
navirus (COVid-19) pandemic. The 
act, which is set to take effect on april 
1, provides paid FMla leave and paid 
sick leave to employees of certain 
employers who meet specific criteria.

late in the afternoon on March 24, 
the u.s. department of labor (dOl) 
published guidance regarding the new 
act and some FaQs for employees and 
employers alike. The dOl also is in the 
process of drafting regulations, which 
hopefully will provide employers and 
employees with additional guidance as 
to the implementation of the act.

What Does This Mean for 
Employers?

The two major provisions of the 
bill that impact employers are: The 
emergency Family and Medical 
leave expansion act (eFMlea) and 
The emergency Paid sick leave act 
(ePsla).

notably, the act only applies to 
employers with fewer than 500 employ-
ees. The dOl’s March 24 guidance 
provides that employers should look 
at their employee census each time an 
employee requests leave. Therefore, it 
is possible that employees of employ-
ers in the 500 employee range may 
be eligible for leave one week, but 
not the next depending on whether 
the employer takes on or lays off 
employees.

The dOl has advised that to deter-
mine the number of employees under 
the act, employers should count all full-
time and part-time employees within 
the united states, including employees 
on leave, temporary employees who 
are jointly employed by the employers 

and another employer (regardless of 
whether the jointly-employed employ-
ees are maintained on only one or 
another employer’s payroll), and day 
laborers supplied by a temporary agen-
cy (regardless of whether the employer 
is the temporary agency or the client 
firm if there is a continuing employ-
ment relationship). employers are not 
to count independent contractors.

The dOl’s guidance also addressed 
related companies and whether and 
under what circumstances employees 
can be aggregated from separate enti-
ties to calculate the employee number. 
Both the act and the dOl’s guidance 
rely on the definition of employer 
under the Family and Medical leave 
act (FMla) for the eFMlea and the 
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Fair labor standards act (Flsa) for 
the ePsla. ironically, this means that 
employers who have long advocated 
for a narrow definition of employer 
under these two statutes are now faced 
with potential obligations under these 
two new laws if they do not embrace a 
more expansive definition.

if two entities are found to be 
joint employers, all of their common 
employees must be counted in deter-
mining whether paid sick leave must 
be provided under the ePsla and 
expanded family and medical leave 
must be provided under the eFMlea.

The dOl’s guidance also adopted 
the integrated employer test under the 
FMla to determine whether two or 
more entities are separate, or com-
bined, for eFMlea leave purposes. 
while the entire relationship between 
the entities will be considered under 
this standard, whether multiple com-
panies are considered as an integrated 
employer will generally be based upon 
four identified factors:

● Common management;
●  interrelation between opera-

tions;
●  Centralized control of labor rela-

tions; and degree of common 
ownership/financial control.

according to the dOl, if two entities 
are an integrated employer under the 
FMla, then employees of all entities 
making up the integrated employer will 
be counted in determining employer 
coverage for purposes of expanded 
family and medical leave under the 
eFMlea.
The Emergency Family and Medical 

Leave Expansion Act
The eFMlea amends the FMla 

on a temporary basis (through dec. 31, 
2020) and provides certain employ-
ees with up to 12 weeks of FMla-
protected leave for reasons related to 

COVid-19. specifically, the eFMlea 
modifies the FMla only with respect 
to COVid-19-related leave as follows:

Expanded Definition of “Eligible 
Employee”:  The act covers any 
employee (full or part-time) who has 
been employed for at least 30 calendar 
days by the employer. This is, of 
course, far more expansive than the 
typical FMla requirement that the 
employee must work for an employer 
for 12 months and have worked 1,250 
hours in the 12 months prior to taking 
leave.

Alternate Definition of “Covered 
Employer”:  an employer with fewer 
than 500 employees.

Qualifying Reasons for COVID-
19-Related FMLA Leave:  Covered 
employees may take COVid-19-related 
FMla leave for “a qualifying need 
related to a public health emergency,” 
defined as follows: “the employee is 
unable to work (or telework) due to 
a need for leave to care for the son 
or daughter under 18 years of age of 
such employee if the school or place 
of care has been closed, or the child 
care provider of such son or daughter 
is unavailable, due to a public health 
emergency.”

a “child care provider” (who is 
unavailable due to COVid-19) must 
be “a provider who receives compen-
sation for providing child care services 
on a regular basis,” and not an unpaid 
family member who watches the child 
while the primary care provider is at 
work.

Paid Leave Requirement: whether 
covered employers are required to 
provide paid FMla leave to their 
eligible employees when taking 
COVid-19-related FMla leave 
depends on the length of the leave:

First 10 Days: The first 10 days of 
COVid-19-related FMla leave are 

unpaid (but note that these days likely 
would be covered by ePsla—as 
discussed below). under the eFMlea, 
an employee may elect to substitute 
any accrued vacation leave, personal 
leave, or medical or sick leave for 
unpaid leave. Moreover, employers 
may require their employees to use 
any accrued but unpaid leave during 
these first 10 days. notwithstanding 
this provision, the ePsla prohibits 
employers from requiring employees 
to use other paid leave prior to using 
paid leave available under ePsla.

After the Initial 10 Days:  after 
the 10 days of unpaid leave, covered 
employers must provide paid COVid-
19-related FMla leave at no less than 
two-thirds the employee’s regular rate 
of pay for the number of hours the 
employee would have been normally 
scheduled. with respect to those 
employees whose schedules vary from 
week to week such that employers are 
unable to determine with certainty the 
number of hours the employee would 
have worked, employers must pay those 
employees based on the average number 
of hours the employee worked over the 
prior 6 months, or (if the employee did 
not work the prior 6 months—such as in 
the case of new employees), the number 
of hours the employee was expected 
to work. This paid leave entitlement is 
capped at $200 per day and $10,000 in 
the aggregate.

importantly, the dOl’s guidance 
provides that employers must include 
commissions, piece rates and tips in the 
calculation of the employee’s regular 
rate.

Notice Requirement: in the case of 
foreseeable COVid-19-related FMla 
leave, employees only are required to 
give enough notice as is practicable.

Restoration to Position:  as with 
traditional FMla leave, COVid-19-



related FMla leave is job-protected 
and employees taking COVid-
19-related FMla leave must be 
restored to their same or equivalent 
position when they return to work. 
however, employers with fewer than 
25 employees do not have to restore 
employees taking COVid-19-related 
FMla leave to their same or equivalent 
position if the employee’s position 
does not exist after the employee’s 
leave due to economic conditions or 
other changes in operating conditions 
of the employer caused by a public 
health emergency during the period of 
leave, the employer makes reasonable 
efforts to restore the employee to an 
equivalent position and the employer 
makes efforts to contact any displaced 
employee if an equivalent position 
becomes available for up to a year after 
they are displaced.

Health Care Providers and First 
Responders:  employers may elect 
to exclude health care providers and 
emergency responders from coverage 
under the eFMlea. note that the 
act incorporates the definition of 
health care provider under the FMla. 
hopefully the dOl will provide 
additional guidance on this front.
The Emergency Paid Sick Leave Act

The ePsla generally requires 
employers with fewer than 500 employ-
ees to provide employees with up to 
80 hours of paid leave for one of six 
qualifying reasons. its key provisions 
are as follows:

Employee:  The ePsla applies to 
all private employees who are covered 
by the Flsa.

Covered Employer:  all private 
employers covered by the Flsa and 
who employ fewer than 500 employees.

Reasons for Sick Leave: under the 
ePsla, an employee is entitled to paid 
sick time if the employee is unable to 

work (or telework) due to a need for 
leave because:

1.  The employee is subject to a fed-
eral, state, or local quarantine or 
isolation order related to COVid-
19.

2.  The employee has been advised 
by a health care provider to self-
quarantine due to concerns related 
to COVid-19.

3.  The employee is experiencing 
symptoms of COVid-19 and 
seeking a medical diagnosis.

4.  The employee is caring for an 
individual who is subject to a 
federal, state, or local quaran-
tine or isolation order related to 
COVid-19 or has been advised 
by a health care provider to self-
quarantine due to concerns related 
to COVid-19.

5.  The employee is caring for a son 
or daughter of such employee if 
the school or place of care of the 
son or daughter has been closed, 
or the child care provider of such 
son or daughter is unavailable, 
due to COVid-19 precautions.

6.  The employee is experiencing any 
other substantially similar condi-
tion specified by the secretary of 
health and human services in 
consultation with the secretary of 
the Treasury and the secretary of 
labor.

as with the eFMlea, employers 
may elect to exclude health care pro-
viders and emergency responders from 
the bill’s paid sick leave requirements.

Of note, an employer is not required 
to provide paid sick leave to an 
employee who is subject to reduced 
hours, layoff or furlough because the 
employer’s business has been impacted 
by COVid-19.

Duration of Paid Sick Time:  Full-
time employees are entitled to 80 

hours of paid sick time, while part-time 
employees are entitled to the number 
of hours that the employee works, 
on average, over a two-week period. 
similar to the eFMlea, for those 
employees whose schedules vary from 
week to week such that employers 
are unable to determine with certainty 
the number of hours the employee 
would have worked, employers must 
pay those employees based on the 
average number of hours the employee 
worked over the prior six months, or 
(if the employee did not work the prior 
six months—such as in the case of new 
employees), the number of hours the 
employee was expected to work.

How Paid Sick Leave Is 
Paid:  employers are required to 
pay paid sick time at the greater of: 
the employee’s regular rate or the 
applicable minimum wage. however, 
when employees are using paid sick 
time for reasons 4-6 above, they are only 
entitled to two-thirds of this amount. 
like the eFMlea, the ePsla places 
caps on the maximum paid sick time to 
which employees are entitled:
●  For reasons 1-3 above, $511 per 

day and $5,111 in the aggregate 
and

●  For reasons 4-6 above, $200 per 
day, and $2,000 in the aggregate.

as with the eFMlea, the dOl’s 
guidance states that employers must 
include commissions, piece rates, and 
tips in the calculation of the employ-
ee’s regular rate.

Immediate Availability:  Paid sick 
leave is available for the employee 
regardless of how long the employee 
has been employed.

What About Existing Paid Leave 
Policies?:  if employers already offer 
paid leave to their employees, while 
they still must provide paid sick leave 
under the ePsla, employers are 



free to alter their existing paid leave 
policies (except as otherwise required 
by law) to help alleviate some of the 
impact of the ePsla’s paid sick time 
requirements.

Sequencing:  an employee may 
first use the paid sick leave under 
the ePsla and employers may not 
require employees to use other paid 
leave before the employee uses the 
paid sick time under the ePsla. Once 
the act goes into effect, employers 
cannot make their employees use their 
PTO or vacation time before being 
paid under the ePsla. Of course, 
before the ePsla goes into effect, 
if an employee wants to be paid for 
leave, the employer can require the 
use of other paid leave. Moreover, 
once employees have exhausted their 
paid leave afforded by the ePsla, 
employers are free to require their 
employees to resume using their PTO 
and vacation time to receive full pay 
for time off.

No Preemption:  The ePsla does 
not preempt any local and state law 
requirements regarding paid sick leave. 
Therefore, employers must be careful 
to continue to comply with state and 
local laws governing paid sick leave, 
such as the Pittsburgh Paid sick days 
act, Philadelphia’s Promoting healthy 
Families and workplaces, or new 
Jersey’s earned sick leave act—all 
requiring most employers to provide 
employees with paid sick leave.

No Replacement: employers are not 
allowed to condition the use of paid 
sick leave on the employee finding a 
replacement to “cover” for them.

No Carry-Over:  Paid sick leave 
hours cannot be carried over after dec. 
31.

No Retaliation:  The act contains 
anti-retaliation protections for 
employees who utilize paid sick leave 

under the ePsla or file a complaint 
alleging violations of the ePsla. any 
employers found to have retaliated 
against any employee, will be 
considered to have violated the Flsa. 
successful plaintiffs would be entitled 
to the same damages as provided by 
the Flsa.

Penalties for Violation:  employers 
who fail to provide their employees 
with paid sick time as outlined above, 
will be considered to have failed to 
pay minimum wages in violation of 
the Flsa. successful plaintiffs would 
be entitled to the same damages as 
provided by the Flsa.

Notice:  The act requires employers 
to notify their employees of their 
rights under the ePsla by posting 
a notice in a conspicuous location. 
The secretary of labor was directed 
to make available a compliant notice 
within seven days of enactment of the 
act.

Secretary of Labor Regulations: The 
act also allows the secretary of labor to 
issue regulations excluding employers 
of certain health care providers and 
emergency responders from the 
coverage of the act and exempting 
small businesses with fewer than 50 
employees from providing paid sick 
leave under number 5 above when the 
imposition of such requirements would 
jeopardize the viability of the business 
as a going concern.

The act provides covered employ-
ers with refundable tax credits to be 
paid to employers to cover the costs 
associated with the eFMlea and the 
ePsla. specifically, to the extent that 
an employer pays wages to an employ-
ee on leave under either the family 
leave or sick leave provisions, they will 
receive a credit that will be applied 
to their FiCa obligations associated 
with wages paid to those who are not 

on leave. and to the extent that the 
credit exceeds the employer’s FiCa 
liabilty, it is refundable. There also are 
provisions for reduction in FiCa tax 
for the wages paid to employees on 
leave. withholding requirements for 
employees who are on leave remain 
unchanged.

hopefully the dOl will provide 
additional guidance in the coming days 
to assist employers in complying with 
the act and employees in understanding 
their rights under the act. employers 
covered by the act should prepare to 
implement its provisions in advance of 
the april 1 compliance date announced 
by the dOl.

and as we all ride this roller coaster 
together, we wish everyone the strength 
and health to weather these turbulent 
times.
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