
E-Flash Update

IRS Proposes Sample Plan Language and Procedure for Approval of Section 403(b) 
Prototype Plans
The IRS has taken the next step toward eliminating the differences between its regulatory frameworks for section 
403(b) plans and qualified retirement plans such as 401(k) plans. Announcement 2009-34 asks for comments from the 
public on a proposed procedure for pre-approval of 403(b) prototype plans. The IRS has also proposed and asked for 
public comment on sample plan provisions for both prototype and individually designed 403(b) plans. In addition, the 
IRS has confirmed its intention in the near future to propose a determination letter program for individually designed 
(i.e., non-prototype) 403(b) plans, similar to the current determination letter program for qualified retirement plans. 

The new proposals are primarily of interest to the financial services industry and other service providers that may want 
to develop prototype plans for sale to employers that offer 403(b) plans to their employees. But a few points in the 
proposed procedure will also interest those sponsoring employers themselves, whether they choose to adopt prototype 
plans or their own individually designed plans. 

 An employer will be permitted to correct defects in the form of its written 403(b) plan retroactively by timely 
adopting a pre-approved 403(b) prototype plan. The deadline for a vendor to submit its prototype plan to the 
IRS for pre-approval (i.e., an IRS opinion letter) will be announced in future guidance, but will not be earlier 
than March 15, 2010. Similarly, the deadline for adoption of such a pre-approved prototype plan by an eligible 
employer will be announced in future guidance. 

 An employer that does not adopt a prototype plan may also correct defects in the form of its written 403(b) plan 
retroactively by amending and submitting its plan to the IRS for a determination letter in a timely manner. 
Again, the deadline for submitting a determination letter request will be announced in future guidance, but will 
not be earlier than March 15, 2010. 

 In either case, an employer must adopt a written 403(b) plan by the end of 2009 that is intended in good faith 
to comply with final regulations. 

 As part of its pre-approval process for prototype plans, the IRS will not review the terms of any investment 
arrangements or documents other than the basic plan document and adoption agreement for the prototype 
plan. In addition, the proposed approval procedure does not include any restrictions on the types, number, or 
features of investment arrangements that may be offered under a 403(b) prototype plan. The terms of the 
prototype plan, however, must expressly override any inconsistent provisions of investment arrangements 
under the plan. Presumably, such overriding provisions will also be required in any individually designed plan 
that is submitted for a determination letter. 

If you have questions or would like additional information about the 403(b) written plan requirements or the proposed 
pre-approval program for prototype plans, please feel free to contact Brian Dougherty at (215) 587-5919 or 
bdougherty@postschell.com. 

To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. federal tax advice contained in this communication (including any 
attachments or enclosures) is not intended or written to be used, and cannot be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) 
promoting, marketing or recommending to another party any transaction or matter addressed herein. In addition, we do not impose on any person or entity to whom 
this is addressed any limitation on disclosure of the tax treatment or tax structure of any transaction discussed herein (including in any attachments or enclosures). 

Disclaimer: this E-Flash does not offer specific legal advice, nor does it create an attorney-client relationship. You should not reach any legal conclusions based on 
the information contained in this E-Flash without first seeking the advice of counsel.

© Copyright 2009 Post & Schell, P.C. All rights reserved 
"POST & SCHELL" and the Post & Schell Logo are registered trademarks of Post & Schell, P.C.
About Us | Our Attorneys | Practice Areas | Publications | Offices


